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How Jury Smmulations Can Trim Litigation Costs

By JeFrFERY R. BoyLL, Pu.D.

The rising cost of litigation has
become an issue among defense at-
torneys and their clients.

Insurance and corporate defen-
dants are finding that pre-trial jury
simulations and mini-trials are an
invaluable source of information to
maximize settlements, reduce liti-
gation costs and promote alterna-
tive dispute resolution.

Precesting case exposure and po-
tential jury reactions with trial
simulations is not a new conecept.
and. in fact. has become a routine
procedure in majorlitigation. Noted
trial attorney Donald Zoeller., refer-
ring to the use of jury researchers.
states: “It's gotten to the pointwhere
if the caseislarge enough. it'salmost
malpractice not to use them.™ (Wall
Street Journal. October 1989).

[f trial simulations have been little
publicized. it may be because the
results (and the costs) are often
kept hush-hush. with consultants
working behind the scenes and their
clients perhaps a bit embarrassed to
acknowledge that thevhave resorted
to what some sce as “social scienee
trickery.”

Traditionally used to obtain an
inside edge at erial, jury trial simula-
tions have begun to find their way

into the insurance and corporate
executive’s arsenal of legal weapons
to reduce losses and trim litigation
costs. They can be conducted rela-
tively inexpensively—often for less
than $10.000.

Simulations go far to improve
evaluations of potential liability and
damages by previewing the antici-
pated outcomes of cases in three
ways:

* By facilitating an carly scttle-
ment before costly litigation is un-
dertaken.

* Byinereasing negotiating power
when the results clearly reveal that
the plaintiff's demands arc excessive.

* By testing the advisability of
Alternative Dispute Resolution
(ADR).

Facilitating Early Settlement

A growing area of concern for
insurance and corporate clients is
the skyrocketing cost of going to
trial.

Frequently., thousands of dollars
are spent on attorneys’ fees, expert
witnesses and other litigation costs
only to reach a sertlement at some
point before the actual trial. With
that in mind. most companies evalu-
ate their cases to determine the
cost-cffectiveness of settlement vs.
jury award plus litigation costs.

Garamendi Makes Changes
In Ins. Dept. Management

California Insurance Commis-
sioner John Garamendi has ap-
pointed veteran Department of
Insurance analyst Norris Clark to
the DOI's newly created chief of
financial surveillance position.

In his new post. Mr. Clark, who
has been a DOI employee since
1973, will head the departments
Financial Analysis. Financial Ex-
amination and \ctuarial divisions.
[Ie will report direetly to the com-
missioner.

Inotherpersonnel developments.
Commissioner Garamendi recently
promoted Ramon Calderon to chief
examiner of the Field Examination
Division. .\ 14-vear veteran of the
DOI. Mr. Calderon replaces Jerry
Reiley. who recently left the De-
partment to take ajob in the private
seetor.

s chief examiner of field opera-
tions. Mr. Calderon will be re-
sponsible for comprehensive on-
site financial. rating and market-
conduet examinations.

Mr. Garamendi also has ap-
pointed Schuyler *Sky™ Johnson to
head the Department’s Consumer
Services Division. The post hasbeen
vacant since the commissioner took
office last January.

“These changes refleet our con-
tinuing cffort to better monitor
the financial stability of insurance
companies and deliver che highest
level of assistance and responsive-
ness to consumers.” the commis-
sionersaid. “Iam delighted to both
reward outstanding insiders with
deserved promotions and bring
superlative new talent to the or-
ganization.” o
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(rolden Gate CPCU
To Hold T Day

The Golden Gate Chapter of the
Chartered Property and Casualty
Underwriters will hold its 43rd
annual Insurance Industry Day
Nov. 1 at the San Francisco
Hilton.

The event will run from 7:30

a.m. to 2:30 p.m. Keynote speaker
is Dr. Thomas Tutko. a psychology
professor at San Jose State
University. Dr. Tutko’s address is
entitled “Winning is Everything
and Other American Myths.”

For more information contact
Arlene Halligan at Cambridge
General Agency. San Francisco. ¢
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Interestingly. decisions regarding
anticipated juryawards almost always
take into account a subjective
evaluation of intangible variables,
such assympathy. howwitnesseswill
be perceived. biasagainst defendancs
and perception of liability and
damages.  Iowever. the fact that
defendants are sometimes shocked
by adverse awards is testimony to
the fact that thisisan inexactseienee.

Logically. much of the guesswork
can be taken out of chis process by
condueting systematic and caretully
controlled assessments of actual
juror reactions.

Those experienced in the game
know all too well the difficulty in
predicting juryawards. Forexample.,
in a recent wrongful death suit. a
mediation panel recommended a
$700.000 settlement. The plainciff
waswilling to aceept. but the defense
chose to proceed to trial.

Defense attorneys had expected a
verdiet no higher than 2.5 million.
The jury returned a S10 million
verdict. The decision to proceed to
trial cost the company 89 million.

Juries. sometimes swayed by
emotions. ssmpathy and other non-
evidential aspeets of the trial, may
award huge sums of money to in-
jured plaintiffs. Facing the possibil-
ity of disastrous consequences, in-
surers, corporations and other par-
ties named as defendants often feel
pressured to increase settlement
offers.

Clearly, how jurors arrive at deci-
sions regarding liabilityis a complex
process and attempting to predict
jurydamage awards solely from prior
precedence or actuarial data over-
looks the dynamic realities of the
human decision-making process.
Improved Negotiating Power

Innegotiating, a familiar maxim s
that “information is power.” Plain-
tiff attorneys attempt to capitalize
on the idea that the jurywill sympa-
thize with the “poor little plaintiff”
and be adverse to the “big bad

corporation or insurance
company.”

Using actual jurors to test the
effects of pain and suffering and
punitive-damage claims reduces
the plaintiff’s ability to substanti-
ate exaggerated damages. When
the jury research is conducted by
an independent firm, it may be
revealed to the plaintiff that, in the
interest of a fair and equitable
settlement. the company invested
in objective independent case re-
search. The results may not sub-
stantiate the requested damages.

To be effective however. the
company must be prepared to pro-
vide the plaintiff with the research
results so that objectivity is not in
doubt.

In some cases. the plaintiff
attorney’s realization that a hard-
line bargaining position has been
based on more substantive data
will soften settlement negotiations.
In other instances. plaintiff attor-
neys may welcome this data to con-
vince an unrealistic client to
consideralower settlement figure.
Alternative Dispute Resolution

Essendally. the limits of ADR are
restricted only by the ereativiey of
the parties. IHowever, traditional
forms are often rejected by plain-
tiffs who feel that a jury will be
more sympathetie than, for ex-
ample. an arbitration panel.

Many courts are experimenting
with the Summary Jury Trial. in
which both attorneys present their
cases in a highly condensed and
summarized fashion. In the same
manner. a trial simulation. con-
ducted outside of the court and
sarly in the negotiations. may pro-
vide an expedient and cost-cffec-
tive resolution to certain cases.

If all parties agree thac the re-
sults of such a wrial are binding.
minimum and maximum award
limits are ovpically agreed upon
ahead of time. This reduces the
risk for both sides and promotes a
win-win solution. Plaintiffs may
aceept this option beeause they
feel they had their day in court and
didn't have to wait years for a trial
date.

When Jury Research Won't Work

Trial simulations are not for every
case. .\ key determination must be
maderegarding completenessofcase
information available and the poten-
tial for surprises at trial.

Fromaprediction standpoint. this
type of research will only be effective
if the majority of the key issues and
anticipated testimony can be ascer-
tained. 0

Jeffery Boyll is a consulting psy-
chologist and president of Litiga-
tion Research Technologies of
Phoenix, Ariz.



